
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



916 COLUMBIA LAW REVIEW 

410 (semble); cf. Shedeler v. State (1891) 129 Ind. 523, 29 N. E. 36. 
And a fortiori, payment of the penalty under such circumstances 
accomplishes the same result. Henry v. State, supra. These decisions 
seem both practical and just. There is less probability of fraud in the 
proceedings than in the complaint. Furthermore, the complaint being 
valid, the accused may choose to waive his rights at the proceedings, 
and surely the failure of the court to give them to him should not 
deprive him of a plea of former jeopardy on subsequent indictment. 
The instant case, therefore, though correct in result is unsound in so 
far as it holds that irregular proceedings can never give rise to a former 
jeopardy. 

Equity — Specific Performance — Insolvency of the Defendant. — The 
defendant contracted to sell and ship to the plaintiff at a stipulated 
price certain quantities of coal, to be mined thereafter. The defendant 
later became financially embarrassed and failed to perform its con- 
tract. The plaintiff sued for specific performance. Held, the defend- 
ant's insolvency does not give equity jurisdiction to enforce such a 
contract. Warren Co. v. Black Coal Co. et al. (W. Va. 1920) 102 S. E. 
672. 

Some courts have stated that the insolvency of the defendant alone 
is a ground on which equity will decree specific performance of a con- 
tract relating to personalty because of the obvious inadequacy of the 
legal remedy. McNamara v. Home Land & Cattle Co. (0. C. 1900) 105 
Fed. 202, (semble), reversed on other grounds (C. C. A. 1901) 111 
Fed. 822; see Barker v. Garrison (1871) 61 111. 250, 253. There is, 
however, a strong line of eases in which the contrary has been held. 
Gillett v. Warren (1900) 10 N. Mex. 523, 62 Pac. 975; see Union Co- 
operative Co. v. Adolf son (1919) 103 Neb. 394, 171 N. W. 902; (1901) 
1 Columbia Law Rev. 267. Specific performance may be denied when 
to grant it would prejudice the rights of innocent persons, although 
not parties to the contract or the suit. Curran v. Holyoke Water 
Bower Co. (1874) 116 Mass. 90. And similarly, under certain circum- 
stances, courts consider the insolvency of a debtor a bar to such 
equitable relief, since to grant it would result in injury to other credi- 
tors. Chafee v. Sprague (1888) 16 R. I. 189, 13 Atl. 121 ; City Fire 
Ins. Co. v. Olmsted (1866) 33 Conn. 476. Therefore, since to grant the 
plaintiff specific performance would convert him from a general credi- 
tor into a preferred creditor, the defendant's insolvency of itself should 
not entitle the plaintiff to maintain his suit. 

Evidence — Recital in Bond — Proof of Consideration. — The obligee 
sued the obligor on a bond which recited as consideration the perform- 
ance of a contract between the obligee and a third person to sell all 
of the obligee's cars to the third person. Held, one judge dissenting, 
parol evidence may be introduced to show that the true consideration 
for the obligor's promise was a sale of additional cars by the obligee 
to the third person, and that the contract recited in the instrument 
was not for the sale of all the obligee's cars. Hocking Valley By. v. 
Barbour et al. (App. Div. 1st Dept. 1920) 183 N. T. Supp. 163. 

The consideration as recited in the bond, providing for the obligee's 
performance of a contract obligation to a third person, was obviously 
invalid. The court, while recognizing that there was no consideration 
recited in the bond, nevertheless sought to apply the rule that where a 
consideration is recited in a contract, it may be varied by parol 



